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Thisisadivorce case in which aimony isin dispute. The trial court awarded alimony in
futuro to the wife in the amount of $750 per month until her death or remarriage, and ordered the
husband to purchase a$100,000 life insurance policy for the benefit of thewife. Thetrial court also
ordered the husband to pay $1,500 of the wife' satorney’ sfees. The husband appedls, arguing that
alimony in futuro was inappropriae because the wife is self-sufficient with her income as ananny.
Inthealternative, the husband arguesthat rehabilitative alimony ismore appropriate. We affirmthe
judgment of thetrial court in all respects.
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OPINION

Thisis adivorce case in which aimony isin dispute. In this case, Rhonda Lyn Vaughan
(“Wife”) filed for divorce from Joseph Clyde Vaughan (“Husband”) in August 1998 after atwenty-
one year marriage. At the time of the divorce, Wife was forty-two years of age, and Husband was
forty-one. Two children were born of the marriage, both of whom had reached the age of mgjority
by thetime of thedivorce. In her complant, Wife allegedthat Husband was quilty of inappropriate
marital conduct and abandonment.

Wifefiled amotion for pendentelitesupport. Insupport of her motion, shefiled an affidavit
listing her income and expenses. Her monthly net income totded $1,574.89, while her monthly
expenses totaled $2,371, leaving a monthly shortfall of $796.11. Thetria court ordered Husband
to pay Wife $500 per month until trial. Subsequently, Wife filed a petition for contempt against



Husband, alleging that he had failed to pay support for two consecutive months. A one-day bench
hearing was held on January 21, 2000. Husband did not appear, but was represented at the hearing
by counsel. Thetrial court found that Husband had failed to pay pendentelite support and ordered
him to pay the arrearage. In addition, without objection from Husband's counsel, the trial court
granted Wife adivorce by default on the grounds of Husband’ s inappropriate marital conduct. The
trial court then proceeded with atrial on the issues of property division and alimony.*

The statement of the evidence at trial includes the following facts. Wife is a high school
graduate’ and has worked as a nanny for the past several years, earning an annual income in the
lower $20,000 range. Wife is satisfied with her vocation and has not pursued other avenues of
employment or career advancement. Thestatement of evidence does not indicate whether Wife has
any special skills that would allow her to earn more income. Wife's counsel offered exhibits
showing that Husband worked as a restaurant manager, earning from $45,000 to $55,000 annually,
including bonuses and stock options. In adeposition prior to trial, Husband stated that he had only
a high school diploma, but at trial, Wife introduced into evidence Husband' s resume, in which he
claimed to have a Bachelor of Science degree in Hotel and Restaurant Management from the
University of Missouri. At trial, Husband's counsel introduced evidence that Husband had been
recently terminated from his job as a restaurant manager. Husband’ s employment was apparently
terminated because he turned in falsified numbers on inventory sheets and hired his girlfriend and
his roommate to clean the restaurant, charging $1,600 per month for their services, without the
permission of his supervisor.

On February 16, 2000, the trial court entered an order dividing the marital estate and
awarding Wifealimony. Theorder statesthat, considering Wife' sage, and her lack of education or
gpecial skills, aswell asthelength of the marriage, thetrial judge believed that Wife “cannot eadly
be rehabilitated.” Husband had management experience and training and, consequently, more
earning power. Thetrial court ordered Husband to pay Wife $750 per month in alimony in futuro
until Wife' sdeath or remarriage. Thetrial court also ordered Husband to purchase and maintain a
$100,000lifeinsurance policy with Wifeasthebeneficiary. Finaly, thetrial court ordered Husband
to pay $1,500 toward Wife's attorney fees. From this order, Husband now appeals.

1 There is notranscript of the proceedingsbelow included in the record. At trial, Husband declined to share
in the per diem costs for a court reporter, and Wife paid for a court reporter. On appeal, Husband hired new counsel,
who requested acopy of thetrial transcript. Wiferef used, since Husband elected not to share in the court reporter costs.
Thetrial court denied Husband’ smotionto let him pay half of the court reporter costsand thusobtain the trial transcript.
Subsequently, Husband filed a statement of the evidence pursuant to Rule 24(c) of the Tennessee Rules of Appellate
Procedure, to which Wife did not object. Consequently, we accept Husband’s statement of the evidence as a “fair,
accurate and complete account” of what transpired in the trial court. See Tenn. R. App. P. 24(c). On appeal, Wife
attached a copy of the trial transcript to her brief. However, it is not part of the record and will not be considered on
appeal. See Tenn. R. App. P. 13(c).

2 Wife’scomplaint for divorce asserted that she had only completed thetenth grade. The statement of evidence

prepared by Husband’ s lawyer on appeal, who did not represent Husband at trial, states that Wife testified that she was
a high school graduate.
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On appeal, Husband argues that the trial court erred in awarding Wife alimony in futuro
when the evidence showed that Wife was satisfied with her employment at thetime of trial and was
self-sufficient. If alimony of any type is warranted, Husband argues, the trial court should have
awarded rehabilitative alimony, because although Wife cannot “easily” be rehabilitated, the
possibility for rehabilitation doesexist, and rehabilitativealimony ispreferableto alimony infuturo.
Husband also argues that the trial court erred by requiring him to maintain a life insurance policy
to ensure that Wife would receive alimony. Lastly, Husband takes issue with the trial court’s
decision to award Wife $1,500 in attorney’s fees.

An appeal from abench trial is reviewed de novo, with a presumption of correctnessin the
factual findings of thetrial judge. See Tenn. R. App. P. 13(d). Questions of law are reviewed de
novo with no presumption of correctness. See Ridingsv. Ralph M. Parsons Co., 914 SW.2d 79,
80 (Tenn. 1996).

Thetria court hasbroad discretion in deciding whether spousal support isneeded and, if so,
its nature, amount, and duration. See Fraysier v. Fraysier, No. E2000-02485-COA-R3-CV, 2001
WL 194351, at **3 (Tenn. Ct. App. Feb. 27, 2001) (citing Kinard v. Kinard, 986 S.W.2d 220, 234
(Tenn. Ct. App. 1998); Garfinkel v. Garfinkel, 945 SW.2d 744, 748 (Tenn. Ct. App. 1996)).
“ Appellate courts are generally disinclined to second-guess atrial judge’ s spousal support decision
unless it is not supported by the evidence or is contrary to the public policies reflected in the
applicable statutes.” Kinard, 986 S.W.2d at 234.

Tennessee Code Annotated § 36-5-101(d)(1) states that rehabilitative alimony for alimited
period of time is preferable to alimony in futuro. See Tenn. Code Ann. 8 36-5-101(d)(1) (Supp.
2000). However, section 36-5-101(d)(1) also provides:

Wherethereissuch relative economic disadvantageand rehabilitation isnot feasible
inconsideration of all relevant factors, including thoseset out inthis subsection, then
the court may grant an order for payment of support and maintenance on along-term
basis or until the death or remarriage of the recipient except as otherwise provided
in subdivision (a)(3).

Id. Section 36-5-101(d)(1) sets forth the relevant factors for determining the nature, amount, and
duration of spousd support, as follows:

(A) Therelative earning capacity, obligations, needs, and financial resourcesof each
party, including incomefrom pension, profit sharing or retirement plansand all other
sources,

(B) Therelative education and training of each party, the ability and opportunity of
each party to secure such education and training, and the necessity of a party to
secure further education and training to improve such party’ searning capadty to a
reasonable levd;
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(C) The duration of the marriage;
(D) The age and mental condition of each party;

(E) The physical condtion of each party, including, but nat limited to, physical
disability or incapacity due to a chronic debilitating disease;

(F) The extent to which it would be undesirable for a party to seek employment
outside the home because such party will be custodian of a minor child of the
marriage;

(G) The separateassets of each party, both real and personal, tangibleand intangible;

(H) The provisions made with regard to the marital property as defined in 8§ 36-4-
121;

(I The standard of living of the parties established during the marriage;

(J) The extent to which each party has made such tangible and intangible
contributionsto the marriage asmonetary and homemaker contributions,and tangible
and intangibl e contributionsby aparty to the education, training or increased earning
power of the other party;

(K) Therelativefault of the partiesin cases where the court, in its discretion, deems
it appropriate to do so; and

(L) Such other factors, including the tax consequencesto each party, asare necessary
to consider the equities between theparties.

Id. In deciding whether to award alimony in futuro or rehabilitativealimony, the trial court must
first make a finding as to whether it is “feasible” to economically rehabilitate the disadvantaged
spousethrough rehabilitativealimony. See Dempseyv. Dempsey, No. M 1998-00972-COA-R3-CV,
2000 WL 1006945, at *4 (Tenn. Ct. App. July 21, 2000). If not, then an award of alimony in futuro,
or periodic alimony, isjustified. See Crabtreev. Crabtree, 16 S.W.3d 356, 360 (Tenn. 2000).

In the case at bar, Husband argues that the trial court erred in awarding alimony in futuro
because the disparity in his income and Wife' sincome is relatively small, and his ability to pay
alimony to Wifeislimited by hisexpenses. Further, he maintains tha Wife is capable being self-
sufficient on her level of income, and that alimony in futuro is therefore inappropriate. In the
alternative, Husband argues that rehabilitative alimony for a limited period of time is more
appropriate than alimony in futuro.



The disparity in Husband' s and Wife' s income is not enormous, but itis significant. Wife
has an earning capacity of $20,000 to $25,000, while Husband has earned between $45,000 and
$55,000 during the last few years of the marriage. Husband’ s behavior apparently resulted in the
termination of his employment, but there is nothing in the record to suggest that Husband will not
be able to use his experience and training to obtain another job earning roughly the same income.
Giving due deferenceto thetrial court’ sbroad discretion in determining whether spousal supportis
needed, we find no error in the trial court’sdecision that Wifeis entitled to alimony in some form.

We next consider whether the trial court should have awarded rehabilitaive alimony, as
opposed to aimony infuturo. Asnoted above, in determining theform and duration of alimony, the
trial court should first make afinding as to whether the economicdly disadvantaged spouse can be
rehabilitated. Inthecaseat bar, thetrial court considered thelength of the parties' marriege, aswell
asWife' sability to obtain further education and job skillsto increase her earning capacity. Thetria
court al so considered Husband’ spotential “to earnsignificantly moreinfutureincomeand benefits.”
Considering all of the applicable factors, the trial court concluded that Wife “cannot easily be
rehabilitated.” While the language used by the trial court could have been more precise, this
statement amounts to a finding that rehabilitation is not feasible. The evidence does not
preponderate against this conclusion. We affirm the trial court’s decision to award Wife alimony
in futuro of $750 per month urtil her death or remarriage. The trial court’s decision to require
Husband to purchase and maintain a life insurance policy with Wife named as beneficiary is also
affirmed.

Husband al so arguesthat thetrial court erred in ordering Husband to pay Wife$1,500 toward
her attorney’ sfees. Thetrial court hasdiscretion to award attorney’ sfeesin divorce cases, and such
awardsaretreated asalimony. SeeKincaidv. Kincaid, 912 S\W.2d 140, 144 (Tenn. Ct. App. 1995).
We find no abuse of discretionin thetrial court’s decision to award Wife $1,500 for her attorney’s
fees.

Wife has requested that this Court award her attorney’s fees incurred in defending this
appeal. Thisrequest isdenied.

Thedecision of thetrial court isaffirmed. Costson appeal aretaxed to the Appellant, Joseph
Clyde Vaughan, and his surety, for which execution may issue if necessary.

HOLLY KIRBY LILLARD, JUDGE



